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Agenda

ÅUpdate on National Health Care Reform: Where are We 
and Where Might We Be Going?ðLatest Developments

ÅLeading Health Insurance Issues to Consider for 2010:

­ Recent opinion by NY Insurance Commissioner regarding 
Spousal Eligibility Carve Outs 

­ Reminders on HIPAA, COBRA, Michele's Law, CHIPRA and 
Mental Health Parity 
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National Health Care Reform
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National Health Care Reform

ÅSweeping Reform Focuses Primarily on Insurance Reform

­ Passed in Two Partsð

­ Senate Bill:   Patient Protection and Affordable Care Act 
(H.R. 3590)

­ Reconciliation Bill

ÅThe stated problem:  Coverage and Cost

ÅCoverage

­ 10% of Americans (30 Million Americans) Do Not Have Sufficient 
Insurance Coverage
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National Health Care Reform

ÅCost

­ Insurance costs increase every year

­ Costs to states increase every year for uninsured care (relates 
to coverage) 

ÅKey Components Of Bill:

­ Individual Mandates

­ Employer Mandates

­ Exchanges for Insurance

­ Cost Containment/Revenue Generators
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Individual Mandates

ÅRequires all adults to obtain and maintain ñqualifying 
coverageò or ñacceptable coverageò for themselves and 
dependent children

ÅGenerally based on Massachusetts Model

ÅImpact on Employer:  

­ Creates complex administrative scheme for 
determining whether individuals are insured with 
qualifying coverage

­ Supposed to be a market driver in a good economy
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Individual Mandates

Penalties for Non-Compliance

ÅBill As Passed:  Penalty for failure to obtain coverageðthe greater
of a ñper-person fixed dollar amountò or a ñpercent of income 
amountò

­ The per-person fixed dollar amount is determined by using the 
lesser of  

(1) an ñapplicable dollar amountò for the year the failure 
occurred times the number of individuals who failed to obtain 
coverage, or

(2) 300% of the applicable dollar amount in that year

­ The ñapplicable dollar amountsò are $95 in 2014, $495 in 
2015, $750 in 2016, and indexed thereafter
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Individual Mandates

­ The percent of income amount starts at 0.5% in 2014 
and phases in to a maximum of 2.0% over time

­ The penalty is capped at the national average premium 
for ñbronzeò level health coverage in a health insurance 
Exchange
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Individual Mandates

ÅReconciliation Bill:

ÅLowers applicable dollar amounts from $495 to $325 in 2015 
and $750 to $695 in 2016

­ Subsequent years are indexed to $695 rather than $750.

ÅRaises the percent of income amount from 0.5 to 1.0% in 
2014, 1.0 to 2.0% in 2015, and 2.0 to 2.5% for 2016 and 
subsequent years

ÅBecause individuals would pay the greater of the fixed dollar 
penalty or the percent of income penalty, the changes in 
formula intended to make the provisions more progressive
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Individual Mandates

ÅNo penalty assessed on individuals without health insurance 
whose income is below the filing level for income tax 
purposes

­ Subsidies on premiums for individuals with incomes up to 
400% of the federal poverty level

­ Tax credits to make premiums more affordable as a 
percent of income
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Individual Mandates

ÅObservations?

­ Penalties are not huge

­ Penalties are potentially greatest on those who 
typically do have insurance

­ Drive must be to change cultural mindset

­ Can Government successfully do that?
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Individual Mandates
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Qualifying Coverage Mandates

Senate Bill Essential Benefits:

­ Ambulatory patient services

­ Emergency services

­ Hospitalization

­ Maternity and newborn care

­ Mental health and substance abuse

­ Prescription drugs

­ Rehabilitative, habilitative and 
devices

­ Laboratory services

­ Preventive and wellness services

­ Pediatric services, including oral 
and vision care

­ No cost-sharing permitted for 
preventive services, except to 
value-based insurance designs

­ No lifetime limits (within 6 months) or 
overall annual dollar limits on benefits 
(2014)

­ No waiting periods longer than 90 days 
and penalties would apply to waiting 
periods over 60 days

­ Secretary of HHS to determine the 
scope of essential benefits ñequal to the 
scope of benefits provided under a 
typical employer planò
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Qualifying Coverage Mandates

Reconciliation:

­ Prohibition on rescissions;

­ Limitations on excessive waiting periods, and a 
requirement to provide coverage for non-dependent 
children up to age 26 to all existing health insurance plans 
starting six months after enactment

­ For group health plans, prohibits pre-existing condition 
exclusions in 2014, restricts annual limits beginning six 
months after enactment and prohibits them starting in 
2014
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Qualifying Coverage Mandates

­ Limitations on annual out-of-pocket maximums (e.g., 
$5,000/$10,000)

­ For coverage of non-dependent children prior to 2014, the 
requirement on group health plans is limited to those adult 
children without an employer offer of coverage
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Other Items

Reconciliation:

ÅñDonut holeò Filled

­ $250 rebate for all Medicare Part D enrollees who enter the 
donut hole in 2010

­ Builds on pharmaceutical manufacturers' 50% discount on 
brand-name drugs beginning in 2011 to completely close the 
donut hole with 75% discounts on brand-name and generic 
drugs by 2020
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Other Items

ÅFreeze on Medicare Advantage payments

­ Freezes Medicare Advantage payments in 2011

­ Beginning in 2012, the provision reduces Medicare Advantage 
benchmarks relative to current levels

ÅLimits on MA plan administrative costs

­ Requires Medicare Advantage plans to spend at least 85% of 
revenue on medical costs or activities that improve quality of 
care, rather than profit and overhead



© 2010 Proskauer Rose LLP

19

Employer Mandatesð

Play or Pay

Senate Bill (in 2014):

Å Employers with more than 200 employees must 
automatically enroll new full-time employees in coverage

­ Full-time appears to mean 30+ hours per week
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Employer Mandatesð

Play or Pay

ÅAn employer with > 50 employees that:

1.Offers coverage deemed unaffordable or does not meet the 
standard for minimum essential coverage and 

2.Has at least one full-time employee receiving premium 
assistance because the coverage is either unaffordable or 
does not cover 60% of total costs, 

3.Will pay the lesser of $3,000 for each of those employees 
receiving assistance or $750 for each of their full-time 
employees total
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Employer Mandatesð

Play or Pay

Reconciliation:

ÅEmployers with 50 or more employees that do not provide 

health coverage would be assessed $2,000 for each full-time 

employee in its workforce

ÅEmployers that do provide coverage, but the coverage is 

deemed not affordable to employees under the terms of the 

legislation, would also be assessed $3,000 for each full-time 

employee who obtains an income-based health insurance 

premium tax credit in an insurance Exchange

ÅEmployers that do not provide coverage would not be 

assessed a penalty for the first 30 full-time employees
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Employer Mandatesð

Play or Pay

ÅEmployers would be permitted to have waiting periods up to 
90 days without being subject to penalties

ÅPart-time employees would be considered solely for the 
purpose of determining if an employer has 50 or more 
employees (by adding together full-time equivalents) and are 
therefore subject to the employer responsibility and penalty 
provisions. But any penalties would be assessed only on 
behalf of full-time employees who work 30 or more hours per 
week
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Exchange Program

Senate Bill:

­ Exchange facilitates offering qualified health insurance 
plans at four different levels of coverage:  

­ bronze, silver, gold and platinum with actuarial values 
of 60, 70, 80 and 90% to individuals in the non-group 
and small group markets

­ States required to have Exchange established and 
operational by 1/1/2014, or HHS is required to establish 
and operate an Exchange in a non-compliant state 
(directly or through a not-for-profit entity)
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ÅSenate Bill/Reconciliation:

ÅCadillac Tax (Senate):

­ Beginning in 2013, nondeductible excise tax of 40% for any  
plan above $8,500 for singles and $23,000 for family plans; 
$10,200/$27,500ðstarting 2018 in Reconciliations

­ $11,850 and $30,950 for retirees and employees in high risk 
professions

­ 40% tax would apply to the amount of the premium in excess 
of the threshold

Revenue Generation


